ORDINANCE NO. _ 4764

AN ORDINANCE ADOPTING ARTICLE 7 OF CHAPTER XVI OF THE GRAND FORKS CITY
CODE RELATING TO SMALL CELL WIRELESS FACILITIES AND WIRELESS SUPPORT
STRUCTURES IN THE PUBLIC RIGHT-OF-WAY

BE IT HEREBY ORDAINED BY THE CITY COUNCIL OF THE CITY OF GRAND FORKS,
NORTHDAKOTA, PURSUANT TO THE HOME RULE CHARTER OF THE CITY OF GRAND
FORKS, NORTH DAKOTA, THAT:

SECTION I. ADOPTING CLAUSE.

Article 7 of Chapter X VI of the Grand Forks City Code relating to small cell wireless facilities and
wireless support structures in the public right-of-way is hereby adopted to provide as follows:

16-0701. Purpose.

(1) The Grand Forks City Council finds that in order to protect the public health, safety and
welfare of its citizens and to reasonably manage and protect the public rights-of-way and its
uses in the City, it is in the best interests of the City and its residents and businesses to adopt
this Ordinance to provide aesthetic requirements and other specifications and reasonable
conditions for small cell wireless facilities and wireless support structures installed within
the public right-of-way.

2) The Grand Forks City Council further determines that to ensure that residents, businesses and
public safety operations in the city have reliable access to telecommunications and wireless
technology including state of the art mobile broadband communication services, the city
desires to accommodate the deployment of telecommunications and wireless communication
facilities and services within the public right-of-way. The city also desires to minimize
potential negative impacts of telecommunication or wireless facility placement within the
public right-of-way. The impact of telecommunication and wireless facilities can be reduced
by maintaining standards and objectives for location, visual impact, structural integrity,
compatibility, co-location and similar, which do not unreasonably discriminate among
similar users.

(3)  Nothing in this article affects the city’s right to regulate users of the public right-of-way in
a competitively neutral and nondiscriminatory manner. The city intends to exercise its
authority with respect to the regulation, placement, construction and modification of
communication facilities and wireless facilities in the public right-of-way to the fullest extent
permitted by law.

4 Wireless communication facilities or wireless support structures installed on private property

are not required to meet the provisions of this Ordinance, however, such installation is
encouraged to comply with the provisions of this Ordinance.
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16-0702. Definitions.

For purposes of this article, the following definitions apply:

Antenna means a device used to transmit and/or receive radio or electromagnetic waves for
the provision of communication services including, but not limited to, cellular, paging,
personal communications services and microwave communications. Such devices include,
but are not limited to wireless communication facility antennas, small cell antennas, remote
radio heads, directional antennas, such as panel antennas, microwave dishes, and satellite
dishes; omnidirectional antennas; and wireless access points (Wi-Fi), including
strand-mounted wireless access points.

Applicant means any person who applies for a permit under this article.

Attachment includes any wireless communication facility affixed to, contained in, or placed
on or in a structure within the city public right-of-way.

Camouflaged wireless facility or pole means any wireless facility or pole that is covered,
blended, painted, disguised, camouflaged or otherwise concealed such that the wireless
facility or pole blends into the surrounding environment and is visually unobtrusive. Such
terms include, but are not limited to, a wireless facility or pole hidden beneath the facade,
blended with surrounding area design, painted to match the supporting area, or disguised
with artificial tree branches or other design features.

City means the city of Grand Forks, a North Dakota municipal corporation.
City Engineer means the city engineer or his or her designee.

City-Owned Structure means an existing or future structure or municipal facility owned by
the city that is located in the public right-of-way. Such term does not include infrastructure
owned by any other governmental entity or public utility nor does it include infrastructure
located outside of the public right-of-way.

Co-location means the mounting or installation of new wireless communication facilities on
or within an existing wireless support structure or equipment that currently houses or
supports wireless communication facilities.

Construction Plan means a written plan, and a collection of documents, for construction that:
(1) includes the identity and qualifications of each person directly responsible for the design
and construction; (ii) includes signed and sealed documentation to proportional scale from
a professional engineer licensed in North Dakota describing the proposed wireless
communication facilities in detail, including (a) the proposed location of the wireless support
structure and all easements, property boundaries, and existing structures within three hundred
(300) feet of such wireless facility or wireless support structure; (b) a structural, loading, and
wind-speed analysis for existing, proposed, and reserved loading, and (c¢) a schematic
describing the communications properties of the facility, including off-site data connections;
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and (iii) includes such other information as the city engineer may require.
EMF means electromagnetic frequency.

Equipment means accessory equipment serving or being used in conjunction with an antenna
or wireless communication facility. Equipment includes, but is not limited to, utility or
transmission equipment, power supplies, generators, batteries, cables and conduit, equipment
buildings, cabinets, storage sheds, shelters, and vaults.

Existing Height means the height of a structure, including wireless communications facilities,
as originally approved or as of the most recent approved modification. Height shall be
measured from natural grade to the top of all appurtenances.

Existing Structure means a structure located in the public right-of-way and capable of
supporting wireless communication facilities, erected prior to the application for collocation
or substantial modification under this article.

Facilities means a wireless communication facility and/or wireless support structure.

Ground Mounted equipment means any equipment that is affixed to the ground and extends
above the natural grade.

Guidelines or Wireless Facility Guidelines means any procedure or description from the city
engineer, which may be modified and amended from time to time, concerning wireless
facility application process and siting requirements. Any such Wireless Facilities Guidelines
shall be consistent with this article.

Interference means physically or electronically affecting the operation, views, signals or
functions of city property or third party property.

Laws means any and all applicable federal and state statutes and rules and applicable local
ordinances, resolutions, regulations, administrative orders, judicial decisions, or other
requirements of any state or federal agency having joint or several jurisdiction over the
parties to or subject matter of this ordinance.

Land Development Code means the city of Grand Forks Land Development Code (Grand
Forks Municipal Code, Chapter 18).

Permit Holder means any person that has obtained permission through the issuance of a
permit from the city under this article to locate, install or place wireless facilities in the
public right-of-way.

Person means any natural or corporate person, business association or other business entity
including, but not limited to, a partnership, a sole proprietorship, a political subdivision, a
public or private agency of any kind, a utility, a successor or assign of any of the foregoing,
or any other legal entity.



Public Right-of-way means the area on, below, or above a public roadway, highway, street,
alley, boulevard, berm, sidewalk, bicycle lane, or other area in which the city has an intcrest,
mcluding other dedicated rights-of-way, for travel purposes and/or utility easements. The
term shall not include the airwaves above the right-of-way with regard to cellular or other
non-wire telecommunications or broadcast services. The term shall further not include any
property owned by any private person or entity nor shall it include any public right-of-way
under the control of any governmental entity other than the city of Grand Forks.

RF means radio frequency.

Site means the area occupied by the wireless support structure, the wireless communications
facility, accessory equipment, ground-mounted equipment, and the path of the wire or
conduit connecting to an off-site network.

Stealth Facility means a city owned structure with a primary function of serving a public
purpose that is located and designed in such manner so as to also provide a wireless support
structure, but that such secondary purpose of providing a wireless support structure is not
readily apparent, including but not limited to utility poles, light poles, adornment or banner
poles, information kiosks, bus waiting areas or similar structures that exist elsewhere in the
city right-of-way.

Wireless Communication Facility means any fixed tangible asset usable for the purpose of
providing wireless transmission of voice, data, images or other signals or information
including, but not limited to, telecommunications, cellular telephone service, personal
communications service and paging service. A wireless communications facility includes
antennas and accessory equipment. A wireless communications facility does not include an
underlying wireless support structure.

Wireless Support Structure means any fixed, above-grade and below-grade structure in the
public right-of-way used to house or support wireless communications facilities and
equipment.

16-0703. Locating Facilities.

D

@

The location of any new communication or wireless communication facility shall be, when
possible, on existing structures in the public right-of-way, such as utility poles or street
lights, or the replacement of an existing structure as provided herein. Installation of
additional wireless support structures for the secondary purpose of supporting a wireless
communication facility within the public right-of-way will be permitted only as otherwise
provided in this Article.

No communication or wireless communication facility shall be installed, attached or erected
on any traffic signal pole or device.

16-0704. Permit Required.
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No person may construct, install or modify a wireless communication facility within the
public right-of-way without first having obtained a permit from the City Engineer as set forth
in this article.

Before a permit is issued, a written application must be filed with the City Engineer
containing such information as may be reasonably required by the City Engineer. The
application shall include the following:

(A)  The name and address of any retail communication service provider for which the
facilities are intended to be used, if this is different than the applicant.

(B)  Evidence that the applicant has obtained all state permits and other licenses as well
as insurance, performance and payment bonds as may be required by the City
Engineer.

(C) A detailed statement of the location of all proposed facilities for which the permit is
sought.

(D) A construction plan stamped by a professional engineer authorized to practice in the
State of North Dakota.

(E) A structural analysis for any wireless communication facility to be constructed,
stamped by a professional engineer authorized to practice in the State of North
Dakota.

(F) Other information as required herein or by the City Engineer.

Before a permit is issued, the applicant shall provide an executed agreement for placement
of wireless facilities in public right-of-way and shall be in compliance with all terms thereof.

The issuing authority may require payment of a nonrefundable permit application fee at the
time a permit application is submitted, in an amount not to exceed $500 for up to five sites
and $100 for each additional site thereafter. Such fee shall be set to recoup some or all of
the cost of permit review, processing and issuance, and will be in addition to any other
applicable fee or any separate payments that may be required in the event a permit is granted
for use of the public right-of-way or the use of city-owned structures. In addition to any other
fees provided in this Article, the city reserves the right to charge permit holders a fee for their
use of the public right-of-way to the extent that such charges are allowed under federal law,
state law, or local ordinance. All such fees shall be described in the Wireless Facility
Guidelines and may be in addition to any fee charged for attachment to city-owned
structures.

Where the city determines that it requires expert assistance in evaluating an application, the
city may procure technical and other specialized consulting services that may be necessary
to promptly and thoroughly review the application. Reasonable fees charged by the
consultant shall be reimbursed to the city by the applicant regardless of whether the
application is, or is not, ultimately approved and a permit issued. The city shall be authorized
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to require the applicant to deposit a sum equal to the reasonable estimated amount of
consultant fees to be paid or incurred.

The city engineer shall comply with applicable federal, state and local law concerning the
time period for review following receipt of a completed application to install or modify a
wireless communications facility or wireless support structure in the public right-of-way.
Specific timeframes shall be described in Wireless Facility Guidelines.

The city shall evaluate, issue, and deny permit applications under this article on a
competitively neutral basis, with no unreasonable discrimination among similarly situated
applicants and installations.

Scope and Duration.

(A)  Any permit granted pursuant to such application shall be limited in scope to the
description submitted in a completed application, as modified by any further
agreed-upon conditions or subsequently approved modification.

(B)  The permit may be revoked or terminated by the city if, in the city's determination,
work is not commenced within three hundred sixty-five (365) days from the date of
issuance of the permit, unless extended by the citfy engineer. If the facility is not used
for its intended use within eighteen (18) months from the date of permit issuance, the
city may revoke the permit.

(C)  Within sixty (60) days following completion of facility installation as described in
the permit application, the permit holder shall submit as-built diagrams and digital
photographs of the Site to the city engineer.

(D)  Permits issued under this article are valid for a period of five (5) years from the date
issued. To extend the permit for an additional period of five (5) years, the permit
holder shall provide proof that it continues to have the legal authority to occupy and
use the public right-of-way for the purpose set forth in its permit; shall affirm that its
site as it exists at the time of the renewal is in full compliance with the applicable city
permit or permits issued for the site, and is in compliance with FCC regulations; and
shall pay any permit processing fee required for renewal. Failure to submit such proof
of legal authority or affirmation of compliance shall be grounds for non-renewal of
the permit. The burden is on the permit holder to demonstrate that the site complies
with the requirements herein.

The city engineer may cause a permit under this article to be made temporary or conditional
upon the execution of a finalized permit application or attachment agreement further
addressing the proposed installation.

The city reserves the right to deny any siting permit application under this article that

proposes to install a wireless communication facility within three hundred (300) feet of any
other wireless communication facility. It is the intent of this provision to encourage the
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collocation of wireless communication facilities on the same wireless support structure or
on existing buildings or other structures, and to sensibly limit the overall visual impact of
wireless communication facilities in the public right-of-way.

Any denial of permit shall be in writing, supported by substantial evidence that the proposed
installation would be inconsistent with one or more of the provisions of this Article or the
health, safety and welfare of the city and its residents.

16-0705. - General Conditions.

(1)

)

The city engineer may approve a permit for the installation of a wireless communication
facility and/or wireless support structure in the public right-of-way, provided the applicant
certifies compliance with the following general conditions, and subject to other use-specific
conditions and other requirements set forth in this article, in any agreement, and in any
Wireless Facility Guidelines.

General Design Standards.

(A)  The installation shall be unobtrusive, harmonious with its surroundings, and
streamlined in appearance. The city engineer may require the installation of
camouflaged wireless facilities or poles or stealth facilities.

(B)  The height of any wireless communication facility shall be comparable to nearby
structures of similar type and not more than 50 feet above normal grade.

(C)  Allriser cabling and wiring must be contained in conduit, affixed directly to the face
of the structure, or enclosed within the hollow interior of the pole, for as long as it
is technically feasible. No exposed slack or extra cable will be allowed except where
necessary to accommodate drip loops.

(D)  Wireless communication facilities in historic areas shall comply with any special
requirements applicable to such areas, and may be subject to additional city review.

(E)  All installed facilities and equipment shall comply with requirements of the pole
manufacturer or manufacturer of any breakaway device utilized thereon.

(F) All wireless communication facilities shall comply with requirements set forth in any
agreement for placement of wireless facilities in public right-of-way.

(G)  All plans and structural calculations shall be stamped by a professional engineer
authorized to practice in the State of North Dakota.

(H)  Each wireless antenna shall be located entirely within a shroud or canister-type
enclosure.

) The enclosure shall not exceed six (6) cubic feet in volume.
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All antenna enclosures shall either be mounted to the top of the wireless support
structure pole and aligned with the centerline of the wireless support structure, but
at least eight feet (8') above ground level at its lowest point.

All wireless support structures including equipment cabinets shall be painted in a
color approved by the City Engineer.

Each wireless communication facility shall have attached to it a plate with identifying
information, including name of permit holder, emergency telephone number, and
location so that the information is visible to the public. Such plate or signage shall
not exceed 4" x 6" unless otherwise required by law. No advertising or other signage
shall be allowed on the facility except as permitted or required by the City Engineer.

All wireless facilities shall use passive cooling systems. No cooling fans shall be
allowed.

Wireless communication facilities and wireless support structures shall be located no
closer than three hundred feet (300") away radially from another wireless
communication facility and wireless support structure.

Wireless communication facilities and wireless support structures shall be located
equal distance between trees when possible, with a minimum of fifteen feet (15"
separation such that no proposed disturbance shall occur within the critical root zone
of any tree.

Wireless communication facilities and wireless support structures shall be located
with appropriate clearance of existing utilities.

Wireless communication facilities and wireless support structures shall not be located
within any sight triangles or clear zones at street intersections.

Construction of wireless communication facilities and wireless support structures
shall comply with the Grand Forks City Engineer’s standard specifications.

No wireless communication facilities and wireless support structures shall be located
so as to materially obstruct or impact any existing public improvement, sidewalk,
driveway, or curb ramps.

Anchor bolts shall either be hidden from view or treated and painted to match the
pole color.

All wireless communication facilities shall be placed in alignment with existing trees,
utility poles and street lights in the public right of way.

Breakaway poles and electrical wiring shall be required along streets and roadways
with a posted speed limit of 40 mph or greater.
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No wireless facility or wireless support structure shall be placed upon any traffic
control device or traffic signal or any structure supporting a traffic control device or
traffic signal.

No wireless facility or wireless support structure shall be installed on any part of any
bridge, overpass, underpass, or tunnel, unless approved by the City Engineer in
writing.

The permit holder shall be responsible for obtaining any electrical power services to
the wireless facility. No generator or backup generator shall be allowed to be placed
in the right-of-way.

Minimizing Impacts on Adjacent Property Owners.

(A)

(B)

©

A permit holder must design and install a wireless communication facility so as to
minimize any adverse impact on the adjacent property owners, and must actively
mitigate any adverse impact relating to visibility from the adjacent property; access
to and from the adjacent property; intrusion of light, and any other cognizable
substantial impact made known by an adjacent property owner.

No Antenna shall be located within twenty (20) feet of any door, balcony or window.
No antenna shall be placed at a location directly in front of or within 20 feet of any
window.

An installation shall not interfere with city operations, or the operations of
preexisting third-party installations in the public right-of-way. The city will
reasonably cooperate with the applicant and/or permit holder to permit activities and
modifications that may effectively avoid or correct the interference.

16-0706. - Wireless Communications Facilities Upon Existing Structures.

In addition to the general conditions described in this Article, any wireless communication

facility for which a permit is requested under this article shall meet the following requirements, in
addition to applicable specifications within any current Guidelines:

(1)

@)

3)

The wireless communication facility shall not increase the total height of the wireless

support structure over any public utility poles in the area, unless an alternative height is

approved by the city engineer, taking into consideration the type and structure of the existing
facility and the proposed location.

The wireless communication facility shall not block light emanating from a utility structure
and shall not otherwise interfere with the original purpose of an existing structure.

All new or replacement street lights shall be placed at the same height as adjacent street
lights.



4) The acquisition of electrical power shall be the sole responsibility of the applicant.

&) All installed facilities and equipment shall comply with requirements of both the pole
manufacturer and manufacturer of any breakaway device utilized thereon.

16-0707. - Attachments to City-Owned Structures.

In addition to all other requirements set forth in this Article, the following conditions will
apply to a wireless communication facility attached to a city-owned structure:

(D The management of attachments to city-owned structures is undertaken by the city in its
proprietary capacity as the owner of such structures. The grant of attachment rights does not
waive any zoning or other public right-of-way management requirements that may also

apply.

(2) The city engineer shall require an applicant for a wireless communication facility attachment
to a city-owned structure to execute a separate attachment or license agreement with the city
addressing such attachment.

3) The city may require payment of an attachment fee or other compensation, which may be in
addition to any application fee, permit fee, or right-of-way use fee.

4) In the event a city-owned wireless support structure is compromised or knocked down, the
city and an affected wireless communication facility permit holder will cooperate to reinstall
or replace the pole and restore the wireless communication facility.

(5) At the request of the city, the permit holder shall host on-site training for city maintenance
staff. The training shall include occupational safety, personal protection, proximity limits,
emergency procedures and contact information.

(6) No wireless facility or wireless support structure shall be placed upon any traffic control
device or traffic signal or any structure supporting a traffic control device or traffic signal.

(7N Permit holder shall provide construction plans and structural analysis stamp by a professional
engineer authorized to practice in the State of North Dakota.

16-0708. - Replacement of City-Owned Structures or Addition of City Owned Structures by
Stealth Facilities.

In addition to all other requirements set forth in this Article, the proposed replacement of an
existing city-owned structure or placement of a new stealth city owned structure shall be subject to

the following requirements:

(1) No city owned structure shall be replaced or modified, including the addition of any stealth
facility or camouflaged wireless facility without approval of the city engineer.
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At a minimum, the applicant must demonstrate the following, to the satisfaction of the city
engineer:

(A)  Thata proposed stealth facility is not able to be placed on existing infrastructure or
areplacement structure. The applicant shall provide a map of existing infrastructure
in the service area and describe why each such site is not feasible.

(B)  That the city-owned structure to be replaced is structurally unsuitable for the
proposed use, and that the proposed use cannot be modified or minimized to enable
use of an existing structure.

(C)  The city functions for which the original city-owned structure was used will be
preserved, improved or enhanced, as part of any replacement structure, at the
applicant's expense. Replacement of lighting, electrical power, network connectivity,
and any other functional purpose of, on or within the original structure shall be done
to the satisfaction of the city engineer.

(D)  Inorder to place a new city owned stealth facility, the applicant must establish to the
satisfaction of the city engineer that there are no existing or replacement structures
that would provide the necessary capabilities, that the new stealth facility serves a
public purpose other than wireless communication, and that placement of the facility
outside of the right-of-way on private property would be unduly burdensome.

(E)  Inorder to place a new wireless support structure, the applicant must first establish
that placement of the facility outside of the right-of-way on private property would
be unduly burdensome; that there are no existing or replacement structures that
would provide the necessary capabilities; and that a new stealth facility is not
feasible.

A replacement city-owned structure or a new city-owned stealth structure under this section
shall be dedicated to and owned by the city upon completion of construction to the
satisfaction of the city. The permit holder shall provide the city a Bill of Sale, free and clear
of all liens and encumbrances.

Acquisition, installation, maintenance and use of electrical power to serve a wireless
communication facility shall be the sole responsibility of the permit holder.

The permit holder shall provide stock poles to be used when damage occurs to existing city
owned structures to which an permit holder has installed with equipment. The permit holder
shall provide one stock pole of each type with an additional pole for every five installed.
One stock pole of each type shall be provided with an additional pole for every five installed
poles until four poles of each type have been provided. Required inventory must be
maintained by the permit holder. All poles placed in the inventory by the permit holder shall
become the property of the city.

Stealth facilities placed in the right-of-way shall be maintained by the applicant in
accordance with the terms of this article and as provided for in a separate agreement.
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An applicant may be required to enter into such license and other agreements with the city
or third parties as the city may require to effect the replacement, consistent with this section.

When required in the sole discretion of the city engineer, applicant shall provide plans,
specifications and/or calculations stamped by a professional engineer authorized to practice
in the State of North Dakota.

16-0709. - Equipment.

(M

)

Equipment other than ground-mounted equipment shall be mounted in one of the manners
described below, or as prescribed by the city engineer:

(A)

B)

©)

D)

(E)

Equipment shall be mounted in a base shroud of approved design to be retrofitted to
an existing standard. The base shroud should be coated or painted an approved color
to match the existing pole.

Equipment shall be mounted directly to the pole a minimum of eight (8) feet above
the existing grade and be coated or painted with an approved color to match the
existing pole.

Equipment shall be mounted to the pole in an equipment box a minimum of eight (8)
feet above the existing grade. The equipment box shall be coated or painted an
approved color to match the existing pole.

Equipment shall be attached to the wireless support structure using rigid steel
clamping mounts or stainless steel banding to the exterior of any metal pole.

All equipment shall be mounted to the base utilizing the existing bolt pattern. If no
base exists, any newly installed fixtures or bases shall utilize a bolt pattern as
approved by the City Engineer.

Ground-Mounted Equipment.

(A)

A permit for a wireless communication facility that involves ground-mounted
equipment will be issued if the city engineer finds the following:

1. The ground mounted equipment will not disrupt traffic or pedestrian
circulation;

2. Space exists in the public right-of-way to accommodate the ground mounted
equipment;

3. The ground mounted equipment will not create a safety hazard,

4. The location of the ground mounted equipment minimizes impacts on
adjacent property;

5. In any historical area, that the ground mounted equipment does not

detrimentally affect the historical nature of the area, to the satisfaction of the
city engineer;
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6. That no reasonable alternative exists that is more favorable to adjacent
property owners and to effective use and management of the public
right-of-way; and

7. The ground mounted equipment will not adversely impact the health, safety
or welfare of the community.

(B)  The city engineer may require, at his or her discretion, that equipment and utilities
be placed underground, and may prohibit the installation of ground mounted
equipment.

(3) Any excavation required for installation of ground-mounted or underground equipment shall
be performed in accordance with Grand Forks City Code Chapter XVI, Article 4.

16-0710. - Modifications to Facilities.

Except as otherwise provided in this Article, and subject to applicable federal and state law,
any modification of a wireless communication facility or equipment shall require the prior approval
of the city engineer following submission of a detailed description of the modification, which shall
include modified plans, photographs and other information sufficient to enable the city engineer to
evaluate the modification's impact on the public right-of-way, and the proposed timeframe for
completion of the work.

16-0711. - Inspection and Reporting.

When directed by the city engineer, the permit holder for a wireless communication facility
must perform an inspection of the facility and submit a report to the city engineer on the condition
of'the wireless communication facility, to include any identified concerns and corrective actiontaken.

16-0712. - Network Diagram Submission.

e Commencing on July 1, 2020, and on the first day of July of each subsequent year, each
permit holder with facilities in the city shall submit an updated diagram in a format
acceptable to the city engineer of all facilities owned or controlled by such permit holder and
located in the public right-of-way. Such diagrams shall show the number, size, and locations
of antennas, wireless communications facilities and equipment, vaults, pedestals, and conduit
and fiber optic cable serving such facilities.

2) If a permit holder's facility diagram has not changed from the diagram submitted in a
previous year, in lieu of submitting a new diagram, a permit holder may, at its election,
provide a statement to the city certifying that the previous year's map has not changed. The
certification shall also include the date that the previous map was submitted to the city.

3) To ensure the security of installations, network diagram submissions shall be considered
proprietary information, and shall be deemed confidential and not subject to public disclosure
except to the extent required by applicable law, except that applicants requesting a permit
under this article may request, and the city engineer may share, portions of submitted
diagrams affecting their proposed installations.
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16-0713. - Maintenance.

A permit holder shall maintain all facilities installed in the public right-of-way in a condition
that maintains the safety, integrity, and aesthetics of the public right-of-way. Cabinets, facilities, and
other equipment shall not appear to be unkempt. Maintenance concerns or conditions not in
compliance with this article that are discovered by or made known to the city will be reported to the
permit holder, which shall then have 30 days to correct the identified issue. If the issue is not
corrected within such period, the city reserves the right to take any action it deems necessary,
including revocation of the permit. In the case of an emergency involving an imminent threat to life
or property, the city may take any corrective action that it deems reasonable at the permit holder's
expense. Maintenance and replacement of wireless communication facilities shall be performed by
the permit holder or an approved contractor at permit holder's sole cost.

16-0714. - Revocation.
D Revocation proceedings may be initiated by the city engineer.

2) The city engineer may revoke or modify the permit upon making any of the following
findings:

(A)  The permit holder obtained the approval by means of fraud or misrepresentation of
a material fact.

(B)  The permit holder substantially expanded or altered the use or structure of a wireless
communication facility or wireless support structure beyond what is set forth in the
permit.

(C)  The permit holder has failed to comply with any material condition of a permit
issued.

(D)  The permit holder has failed to comply with the requirements of any agreement for
the placement of wireless facilities in public right-of-way or with any municipal
ordinance, resolution, rule or regulation relating to the placement of wireless facilities
in the public right-of-way.

(E) A substantive change of law has occurred affecting the permit holder's authority to
occupy or use the public right-of-way, or the city's ability to regulate such occupation
or use.

(F)  The facility interferes with a city project.

(G)  The facility interferes with vehicular or pedestrian use of the public right-of-way.
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(H)  The permit holder has failed to make a safe and timely restoration of the public
right-of-way.

(D The facility has not been employed for its intended use within eighteen (18) months
of the date of permit issuance.

Q)] After initial activation, the facility has not been employed for its intended use for any
six (6) month period.

(K)  Revocation is necessary to protect the health, safety and welfare of the inhabitants of
the city.

(3) A written determination of revocation shall be sent via certified mail to the permit holder
within ten (10) days of such determination.

4) A permit holder whose permit has been revoked may have the revocation reviewed, upon
written appeal as follows:

(A)  Within 14 days of the revocation, a written appeal shall be filed with the city
engineer. The appeal must contain a statement of any reasons why the permit holder
believes that the revocation should be reviewed. The city engineer shall render a
decision within 21 day of receipt.

(B)  If the city engineer denies the appeal, the permit holder may file a written notice of
appeal with the city engineer to be presented to the City Council within 21 days of
notification of the appeal denial. In addition to containing a statement of any
significant factors or hardships as well as alternatives explored, the appeal must
contain a response to the findings of the city engineer that resulted in the denial.

(5) Any costs incurred as a result of revocation of a permit under this section shall be the
responsibility of the permit holder.

16-0715. - Reservation of Authority.

The city at all times reserves the right to take any action it deems necessary, in its sole
discretion, to repair, maintain, alter, or improve any wireless support structure, wireless
communication facility, or site, as may be necessary and in keeping with the health, welfare and
safety of the public. Such actions may temporarily interfere with the operation of a wireless
communication facility. The city will give the applicant thirty (30) days written notification of such
planned, non-emergency actions. In the event of an emergency the city shall give the owner notice
within twenty-four (24) hours of such action.

16-0716. - Duty to Remove and Relocate Facilities.

(D The city engineer may order a permit holder to remove and relocate its wireless
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communication facilities, including all related equipment, at the permit holder's expense, if
the wireless communication facilities interfere with the use of the public right-of-way or city
facilities or services or otherwise adversely impacts the public health, safety and well-being.
Such relocation shall be at no cost to the City.

Following revocation of a permit, a wireless communication facility shall be removed by the
permit holder within ninety (90) days of such city order. The permit holder must attain all
required permits to effect the remowval.

If the wireless communication facilities and all equipment are not removed voluntarily
pursuant to notice, the city may remove such facilities at that permit holder's expense without
further notice.

If the city removes facilities and the owner does not claim the property within sixty (60) days
of its removal, the city may take whatever steps are available under the law to declare the
property abandoned or surplus, and may sell it with the proceeds of such sale going to the
city as permitted by law.

When a permit holder removes its facilities from the public right-of-way, the permit holder
shall at its own expense and in the manner prescribed by the city, replace and restore such
public right-of-way in accordance with repair standards adopted by the city engineer.

16-0717. - Deemed Granted.

In the event that an application for permit under this article is deemed granted by rule of law,

all conditions and design parameters under this article are applicable and required for the installation.

16-0718. - Wireless Facility Guidelines.

(1)

2)

Due to rapidly changing technology and regulatory requirements, the City Council may
authorize the city engineer to issue Wireless Facility Guidelines ("Guidelines") by
Resolution, following a public hearing to serve as further regulatory guidance and
clarification, consistent with this article and applicable law. The Guidelines may be amended
by Resolution adopted by the Grand Forks City Council following a public hearing. All
permit holders shall comply with such Guidelines for any new facility installations subject
to this article.

The Grand Forks City Council is hereby authorized to adopt, by resolution, such rules and
regulations as may be necessary or convenient for the protection of public health, safety and
welfare relating to telecommunication or wireless facilities in the public right-of-way.

16-0719. - Compliance with Applicable Law and Regulations.

This article is not intended to be the exclusive means of regulating installation of facilities

in the public right-of-way and nothing herein is intended to waive any other applicable city
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requirements, including but not limited to building permit requirements, storm water runoff
requirement, business license requirements and undergrounding regulations. The applicant or permit
holder must obtain all permits, licenses, and similar authorizations that are required by other
governmental entities for the installation of its facilities. The permit holder must also be and remain
in compliance with all applicable statutes, ordinances, rules, regulations, orders, and decisions issued
by any Federal, state or local governmental body or agency, including without limitation those issued
by the North Dakota Public Service Commission and the Federal Communications Commission. The
facility and its operation will comply with all applicable laws, including all federal EMF and RF
emissions standards. A permit holder shall comply with all applicable federal, state or local laws.,

16-0720. - Exemption Procedures.

(1) An applicant may apply to the city engineer for an exemption from any of the requirements
of this article on the grounds that such requirement (a) is not feasible or (b) constitutes an
undue hardship.

(A)  Anapplication shall include information necessary for the city to make its decision,
including but not limited to reports or studies showing the factual support for the
claimed exemption. The city engineer may require the applicant to provide additional
information to permit the city engineer to determine facts regarding the exemption
application.

(B)  Following a review of the application, the city engineer may approve the exemption,
in whole or in part, with or without conditions, provided all of the following findings
of fact are made:

1. . The subject requirement is not feasible or constitutes an undue hardship;

2. The facility will serve a community benefit;

3. The requirements of this article are met, except for the requirement sought to
be waived; and

4. The proposed facility can be mitigated so that its impacts do not result in a

material change to the character or the location and relate harmoniously with
the surrounding neighborhood.

(C)  The city engineer's decision shall be effective immediately, is final, and shall not be
appealable.

16-0721. - Insurance.

An applicant and permit holder shall maintain commercial general liability insurance with
limits not less than $2,000,000.00 per injury or death to one or more persons in any one occurrence
and $2,000,000.00 for damage or destruction of property in any one occurrence. The commercial
general liability insurance policy shall name the City, its elected officials, officers, agents, and
employees as additional insureds.
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16-0722. - Indemnification and Liability.

M

2

€)

By the acceptance of a permit for a wireless communication facility in the public
right-of-way, permit holder assumes all liability for injuries to persons, damage to property
or loss of service claims by parties other than the applicant, registrant or permit holder or the
city, to the extent caused by the applicant or permit holder, and for claims or penalties of any
sort resulting from the installation, presence, maintenance or operation of equipment or
facilities by registrants or permit holders or activities of registrants or permit holders to the
extent caused by the registrant or permit holder.

By the acceptance of a permit, permitee, applicant or permit holder, to the extent caused by
applicant, permitee or permit holder, shall indemnify, keep and hold the city, its officials,
employees and agents, free and harmless from any and all costs, liabilities and claims for
damages of any kind arising out of the construction, presence, installation, maintenance,
repair or operation of its equipment and facilities, or out of any activity undertaken in or near
a right-of-way, whether or not any act or omission complained of is authorized, allowed or
prohibited by a right-of-way permit. The foregoing does not indemnify the city for its own
negligence except for claims arising out of or alleging the city's negligence in issuing the
permit or in failing to properly or adequately inspect or enforce compliance with a term,
condition or purpose of a permit. This section is not, as to third parties, a waiver of any
defense or immunity otherwise available to the registrant, permit holder or the city and the
registrant or permit holder, in defending any action on behalf of the city, shall be entitled to
assert in any action every defense or immunity that the city could assert on its own behalf.

If the registrant or permit holder is required to indemnify and defend, it shall thereafter have
control of the litigation, but the registrant or permit holder may not settle the litigation
without the consent of the city. Such consent will not be unreasonably withheld.

16-0723. - Penalty.

)

@)

3)

(4)

Any Person who willfully violates this ordinance is guilty of an infraction. Every Person
violating an ordinance which is punishable as an infraction shall be punished by a fine not
to exceed $1,000.

Each period of ten (10) days that a Person violated the provisions of this article after notice
shall constitute a separate offense.

The application of the above penalty provisions shall not be held to prevent the enforcement
of this Ordinance or any agreement nor the forced removal and abatement of prohibited

conditions or other abatement activities to protect the public health, safety and well-being.

The permit of any Person violating any of the provisions of this article may be revoked, as
provided in this article.
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SECTION II. EFFECTIVE DATE

This ordinance shall be in full force and effect on and after the 15" day of May, 2020.

Michael R. Brown, Mayor

ATTEST:

Maureen Storstad, Director Finance & Administrative
Services

Introduction and first reading:04/20/2020
Public Hearing: 05/04/2020

Second Reading and Final Passage: 05/04/2020
Approved: 05/04/2020

Published: 05/13/2020
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Fo Committee of the Whole — April 13, 2020
N City Council — April 20, 2020 and May 4, 2020

Agenda Item: Ordinance Relating to Small Cell Wireless Facilities and Wireless Support
Structures in the Public Right-of-Way

Submitted by: Engineering Department, David Kuharenko, PE (Assistant City Engineer)

Staff Recommended Action: Give Preliminary and Final Approval to the Ordinance

Committee Recommended Action: Refer to City Council with the recommendation to approve.

Council Action:
04/20/20: Motion by Weigel and Weber to give preliminary approval of the ordinance. Motion carried unanimously.
05/04/20: Motion by Weigel, second by Sande, to amend the ordinance to include changes made including addition of section numbers and those
as a result of consultation with carriers. Motion to amend carried unanimously.
Motion by Sande, second by Weigel, to give final approval for adoption of the ordinance. Motion carried unanimously.

BACKGROUND:

In September of 2018, the Federal Communications Commission (FCC) adopted an order in its
ongoing proceedings to streamline the rollout of infrastructure for broadband services. This order
was effective on January 14, 2019. This included small cells for 4G and 5G services. The
proposed Ordinance provides the framework for cell phone carriers to attach small cell
equipment to our existing infrastructure.

This concept was previously discussed as an informational item at the February 10, 2020
Committee of the Whole meeting.

ANALYSIS AND FINDINGS OF FACT:

e Verizon staff has contacted the City regarding small cell applications and has provided their
input on the proposed ordinance to city staff. These comments are being reviewed by the City
Attorney and have not yet been incorporated into the attached ordinance.

It is currently uncertain how much staff time will be required to administer the small cell
program.

It is anticipated that current staff will administer the small cell program and will evaluate
staffing needs as the program develops.

SUPPORT MATERIALS:
e Draft Ordinance

K:\Staff Reports\2020\7932 Small Cell Ordinance.doc
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March 13, 2020 (9:05am) DRAFT
ORDINANCE NO.

AN ORDINANCE ADOPTING ARTICLE  OF CHAPTER _ OF THE GRAND FORKS
CITY CODE RELATING TO SMALL CELL WIRELESS FACILITIES AND WIRELESS
SUPPORT STRUCTURES IN THE PUBLIC RIGHT-OF-WAY

BE IT HEREBY ORDAINED BY THE CITY COUNCIL OF THE CITY OF GRAND FORKS,
NORTH DAKOTA, PURSUANT TO THE HOME RULE CHARTER OF THE CITY OF GRAND
FORKS, NORTH DAKOTA, THAT:

SECTION I. ADOPTING CLAUSE.

Article of Chapter of the Grand Forks City Code relating to small cell wireless
facilities and wireless support structures in the public right-of-way is hereby adopted to provide as
follows:

1. Purpose.

(1) The Grand Forks City Council finds that in order to protect the public health, safety and
welfare of its citizens and to reasonably manage and protect the public rights-of-way and its
uses in the City, it is in the best interests of the City and its residents and businesses to adopt
this Ordinance to provide aesthetic requirements and other specifications and reasonable
conditions for small cell wireless facilities and wireless support structures installed within
the public right-of-way.

(2) The Grand Forks City Council further determines that to ensure that residents, businesses and
public safety operations in the city have reliable access to telecommunications and wireless
technology including state of the art mobile broadband communication services, the city
desires to accommodate the deployment of telecommunications and wireless communication
facilities and services within the public right-of-way. The city also desires to minimize
potential negative impacts of telecommunication or wireless facility placement within the
public right-of-way. The impact of telecommunication and wireless facilities can be reduced
by maintaining standards and objectives for location, visual impact, structural integrity,
compatibility, co-location and similar, which do not unreasonably discriminate among
similar users.

3) Nothing in this article affects the city’s right to regulate users of the public right-of-way in
a competitively neutral and nondiscriminatory manner. The city intends to exercise its
authority with respect to the regulation, placement, construction and modification of
communication facilities and wireless facilities in the public right-of-way to the fullest extent
permitted by law.

(4) Wireless communication facilities or wireless support structures installed on private property

are not required to meet the provisions of this Ordinance, however, such installation is
encouraged to comply with the provisions of this Ordinance.
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2. Definitions.

For purposes of this article, the following definitions apply:

Antenna means a device used to transmit and/or receive radio or electromagnetic waves for
the provision of communication services including, but not limited to, cellular, paging,
personal communications services and microwave communications. Such devices include,
but are not limited to wireless communication facility antennas, small cell antennas, remote
radio heads, directional antennas, such as panel antennas, microwave dishes, and satellite
dishes; omnidirectional antennas; and wireless access points (Wi-Fi), including
strand-mounted wireless access points.

Applicant means any person who applies for a permit under this article.

Attachment includes any wireless communication facility affixed to, contained in, or placed
on or in a structure within the city public right-of-way.

Camouflaged wireless facility or pole means any wireless facility or pole that is covered,
blended, painted, disguised, camouflaged or otherwise concealed such that the wireless
facility or pole blends into the surrounding environment and is visually unobtrusive. Such
terms include, but are not limited to, a wireless facility or pole hidden beneath the facade,
blended with surrounding area design, painted to match the supporting area, or disguised
with artificial tree branches or other design features.

City means the city of Grand Forks, a North Dakota municipal corporation.
City Engineer means the city engineer or his or her designee.

City-Owned Structure means an existing or future structure or municipal facility owned by
the city that is located in the public right-of-way. Such term does not include infrastructure
owned by any other governmental entity or public utility nor does it include infrastructure
located outside of the public right-of-way.

Co-location means the mounting or installation of new wireless communication facilities on
or within an existing wireless support structure or equipment that currently houses or
supports wireless communication facilities.

Construction Plan means a written plan, and a collection of documents, for construction that:
(1) demonstrates to the satisfaction of the city engineer that the aesthetic impact and physical
structure of the wireless communication facility is comparable to prevailing standards of
similar structures in the immediate area; (ii) includes the identity and qualifications of each
person directly responsible for the design and construction; (iii) includes signed and sealed
documentation to proportional scale from a professional engineer licensed in North Dakota
describing the proposed wireless communication facilities in detail, including (a) the
proposed location of the wireless support structure and all easements, property boundaries,
and existing structures within three hundred (300) feet of such wireless facility or wireless
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support structure; (b) a structural, loading, and wind-speed analysis for existing, proposed,
and reserved loading, and (c) a schematic describing the communications properties of the
facility, including EMF and RF propagation and off-site data connections; and (iv) includes
such other information as the city engineer may require.

EMF means electromagnetic frequency.

Equipment means accessory equipment serving or being used in conjunction with an antenna
or wireless communication facility. Equipment includes, but is not limited to, utility or
transmission equipment, power supplies, generators, batteries, cables and conduit, equipment
buildings, cabinets, storage sheds, shelters, and vaults.

Existing Height means the height of a structure, including wireless communications facilities,
as originally approved or as of the most recent approved modification. Height shall be
measured from natural grade to the top of all appurtenances.

Existing Structure means a structure located in the public right-of-way and capable of
supporting wireless communication facilities, erected prior to the application for collocation
or substantial modification under this article.

Facilities means a wireless communication facility and/or wireless support structure.

Ground Mounted equipment means any equipment that is affixed to the ground and extends
above the natural grade.

Guidelines or Wireless Facility Guidelines means any procedure or description from the city
engineer, which may be modified and amended from time to time, concerning wireless
facility application process and siting requirements. Any such Wireless Facilities Guidelines
shall be consistent with this article.

Interference means physically or electronically affecting the operation, views, signals or
functions of city property or third party property.

Laws means any and all applicable federal and state statutes and rules and applicable local
ordinances, resolutions, regulations, administrative orders, judicial decisions, or other
requirements of any state or federal agency having joint or several jurisdiction over the
parties to or subject matter of this ordinance.

Land Development Code means the city of Grand Forks Land Development Code (Grand
Forks Municipal Code, Chapter 18).

Permit Holder means any person that has obtained permission through the issuance of a
permit from the city under this article to locate, install or place wireless facilities in the

public right-of-way.

Person means any natural or corporate person, business association or other business entity
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including, but not limited to, a partnership, a sole proprietorship, a political subdivision, a
public or private agency of any kind, a utility, a successor or assign of any of the foregoing,
or any other legal entity.

Public Right-of-way means the area on, below, or above a public roadway, highway, street,
alley, boulevard, berm, sidewalk, bicycle lane, or other area in which the city has an interest,
including other dedicated rights-of-way, for travel purposes and/or utility easements. The
term shall not include the airwaves above the right-of-way with regard to cellular or other
non-wire telecommunications or broadcast services. The term shall further not include any
property owned by any private person or entity nor shall it include any public right-of-way
under the control of any governmental entity other than the city of Grand Forks.

RF means radio frequency.

Site means the area occupied by the wireless support structure, the wireless communications
facility, accessory equipment, ground-mounted equipment, and the path of the wire or
conduit connecting to an off-site network.

Stealth Facility means a city owned structure with a primary function of serving a public
purpose that is located and designed in such manner so as to also provide a wireless support
structure, but that such secondary purpose of providing a wireless support structure is not
readily apparent, including but not limited to utility poles, light poles, adornment or banner
poles, information kiosks, bus waiting areas or similar structures that exist elsewhere in the
city right-of-way.

Wireless Communication Facility means any fixed tangible asset usable for the purpose of
providing wireless transmission of voice, data, images or other signals or information
including, but not limited to, telecommunications, cellular telephone service, personal
communications service and paging service. A wireless communications facility includes
antennas and accessory equipment. A wireless communications facility does not include an
underlying wireless support structure.

Wireless Support Structure means any fixed, above-grade and below-grade structure in the
public right-of-way used to house or support wireless communications facilities and
equipment.

3. Locating Facilities.

The location of any new communication or wireless communication facility shall be, when
possible, on existing structures in the public right-of-way, such as utility poles or street
lights, or the replacement of an existing structure as provided herein. Installation of
additional wireless support structures for the secondary purpose of supporting a wireless
communication facility within the public right-of-way will be permitted only as provided for
in Section

No communication or wireless communication facility shall be installed, attached or erected
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on any traffic signal pole or device.
4. Permit Required.

No person may construct, install or modify a wireless communication facility within the
public right-of-way without first having obtained a permit from the City Engineer as set forth
in this article.

Before a permit is issued, a written application must be filed with the City Engineer
containing such information as may be reasonably required by the City Engineer. The
application shall include the following:

(A) Information required to be provided by registrant for public right-of-way use and
occupancy under Section

(B)  The name and address of any retail communication service provider for which the
facilities are intended to be used, if this is different than the applicant.

(C)  Evidence that the applicant has obtained all state permits and other licenses as well
as insurance, performance and payment bonds as may be required by the City
Engineer.

(D) A detailed statement of the location of all proposed facilities for which the permit is
sought.

(E) A construction plan stamped by a professional engineer authorized to practice in the
State of North Dakota.

(F) A structural analysis for any wireless communication facility to be constructed,
stamped by a professional engineer authorized to practice in the State of North
Dakota.

(G)  Other information as required herein or by the City Engineer.

Before a permit is issued, the applicant shall provide an executed agreement for placement
of wireless facilities in public right-of-way and shall be in compliance with all terms thereof.

The issuing authority may require payment of a nonrefundable permit application fee at the
time a permit application is submitted, in an amount not to exceed $500 for up to five sites
and $100 for each additional site thereafter. Such fee shall be set to recoup some or all of
the cost of permit review, processing and issuance, and will be in addition to any other
applicable fee or any separate payments that may be required in the event a permit is granted
for use of the public right-of-way or the use of city-owned structures. The city reserves the
right to charge permit holders a fee for their use of the public right-of-way to the extent that
such charges are allowed under federal and/or state law, as well as all other fees provided in
___ -03. All such fees shall be described in the Wireless Facility Guidelines and may
be in addition to any fee charged for attachment to city-owned structures.
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Where the city determines that it requires expert assistance in evaluating an application, the
city may procure technical and other specialized consulting services that may be necessary
to promptly and thoroughly review the application. Reasonable fees charged by the
consultant shall be reimbursed to the city by the applicant regardless of whether the
application is, or is not, ultimately approved and a permit issued. The city shall be authorized
to require the applicant to deposit a sum equal to the reasonable estimated amount of
consultant fees to be paid or incurred.

The city engineer shall comply with applicable federal, state and local law concerning the
time period for review following receipt of a completed application to install or modify a
wireless communications facility or wireless support structure in the public right-of-way.
Specific timeframes shall be described in Wireless Facility Guidelines.

The city shall evaluate, issue, and deny permit applications under this article on a
competitively neutral basis, with no unreasonable discrimination among similarly situated
applicants and installations.

The city engineer may impose additional reasonable conditions on any permit issued under
this article relating to time, place and manner.

The city shall not impose environmental testing, sampling, or monitoring requirements or
other compliance measures for RF emissions on wireless communication facilities that are
categorically excluded under the FCC's rules for radio frequency remissions pursuant to 4
CFR 1.1307(b)(1).

Scope and Duration.

(A)  Any permit granted pursuant to such application shall be limited in scope to the
description submitted in a completed application, as modified by any further
agreed-upon conditions or subsequently approved modification.

(B)  The permit may be revoked or terminated by the city if, in the city's determination,
work is not commenced within three hundred sixty-five (365) days from the date of
issuance of the permit, unless extended by the city engineer. If the facility is not used
for its intended use within eighteen (18) months from the date of permit issuance, the
city may revoke the permit.

(C)  Within sixty (60) days following completion of facility installation as described in
the permit application, the permit holder shall submit as-built diagrams and digital
photographs of the Site to the city engineer.

(D)  Permits issued under this article are valid for a period of five (5) years from the date
issued. To extend the permit for an additional period of five (5) years, the permit
holder shall provide proof that it continues to have the legal authority to occupy and
use the public right-of-way for the purpose set forth in its permit; shall affirm that its
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site as it exists at the time of the renewal is in full compliance with the applicable city
permit or permits issued for the site, and is in compliance with FCC regulations; and
shall pay any permit processing fee required for renewal. Failure to submit such proof
of legal authority or affirmation of compliance shall be grounds for non-renewal of
the permit. The burden is on the permit holder to demonstrate that the site complies
with the requirements herein.

The city engineer may cause a permit under this article to be made temporary or conditional
upon the execution of a finalized permit application or attachment agreement further
addressing the proposed installation.

The city reserves the right to deny any siting permit application under this article that
proposes to install a wireless communication facility within three hundred (300) feet of any
other wireless communication facility. It is the intent of this provision to encourage the
collocation of wireless communication facilities on the same wireless support structure or
on existing buildings or other structures, and to sensibly limit the overall visual impact of
wireless communication facilities in the public right-of-way.

Any denial of permit shall be in writing, supported by substantial evidence that the proposed
installation would be inconsistent with one or more of the provisions described in Sections
-06, -07, -08, and -09, or the health, safety and welfare of the city.

6. - General Conditions.

The city engineer may approve a permit for the installation of a wireless communication
facility and/or wireless support structure in the public right-of-way, provided the applicant
certifies compliance with the following general conditions, and subject to other use-specific
conditions and other requirements set forth in this article, in any agreement, and in any
Wireless Facility Guidelines.

General Design Standards.

(A)  The installation shall be unobtrusive, harmonious with its surroundings, and
streamlined in appearance. The city engineer may require the installation of
camouflaged wireless facilities or poles or stealth facilities.

(B)  The height of any wireless communication facility shall be comparable to nearby
structures of similar type and not more than 50 feet above normal grade.

(C)  Allriser cabling and wiring must be contained in conduit, affixed directly to the face
of the structure, or enclosed within the hollow interior of the pole, for as long as it
is technically feasible. No exposed slack or extra cable will be allowed except where
necessary to accommodate drip loops.

(D)  Wireless communication facilities in historic areas shall comply with any special
requirements applicable to such areas, and may be subject to additional city review.



(E)

(F)

(G)

(H)

)

M)

(K)

(L)

M)

(N)

©)

(P)

Q)

All installed facilities and equipment shall comply with requirements of the pole
manufacturer or manufacturer of any breakaway device utilized thereon.

All wireless communication facilities shall comply with requirements set forth in any
agreement for placement of wireless facilities in public right-of-way.

All plans and structural calculations shall be stamped by a professional engineer
authorized to practice in the State of North Dakota.

Each wireless antenna shall be located entirely within a shroud or canister-type
enclosure.

The diameter of the antenna enclosure at its widest point should not be wider than
two times the diameter of the top of the wireless support structure. The enclosure
shall not exceed six (6) cubic feet in volume.

All antenna enclosures shall either be mounted to the top of the wireless support
structure pole and aligned with the centerline of the wireless support structure, but
at least eight feet (8') above ground level at its lowest point.

All wireless support structures including equipment cabinets shall be painted in a
color approved by the City Engineer.

Each wireless communication facility shall have attached to it a plate with identifying
information, including name of permit holder, emergency telephone number, and
location so that the information is visible to the public. Such plate or signage shall
not exceed 4" x 6" unless otherwise required by law. No advertising or other signage
shall be allowed on the facility except as permitted or required by the City Engineer.

All wireless facilities shall use passive cooling systems. No cooling fans shall be
allowed.

Wireless communication facilities and wireless support structures shall be located no
closer than three hundred feet (300') away radially from another wireless
communication facility and wireless support structure.

Wireless communication facilities and wireless support structures shall be located
equal distance between trees when possible, with a minimum of fifteen feet (15")
separation such that no proposed disturbance shall occur within the critical root zone
of any tree.

Wireless communication facilities and wireless support structures shall be located
with appropriate clearance of existing utilities.

Wireless communication facilities and wireless support structures shall not be located
within any sight triangles or clear zones at street intersections.
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Construction of wireless communication facilities and wireless support structures
shall comply with the Grand Forks City Engineer’s standard specifications.

No wireless communication facilities and wireless support structures shall be located
s0 as to impact any existing public improvement, sidewalk, driveway, or curb ramps.

Anchor bolts shall either be hidden from view or treated and painted to match the
pole color.

All wireless communication facilities shall be placed in alignment with existing trees,
utility poles and street lights in the public right of way.

Breakaway poles and electrical wiring shall be required along streets and roadways
with a posted speed limit of 40 mph or greater.

No wireless facility or wireless support structure shall be placed upon any traffic
control device or traffic signal or any structure supporting a traffic control device or
traffic signal.

No wireless facility or wireless support structure shall be installed on any part of any
bridge, overpass, underpass, or tunnel, unless approved by the City Engineer in
writing.

The permit holder shall be responsible for obtaining any electrical power services to
the wireless facility. No generator or backup generator shall be allowed to be placed
in the right-of-way.

Minimizing Impacts on Adjacent Property Owners.

(A)

(B)

©)

(D)

A permit holder must design and install a wireless communication facility so as to
minimize any impact on the adjacent property owners, and must actively mitigate any
adverse impact relating to visibility from the adjacent property; access to and from
the adjacent property; intrusion of light, and any other cognizable substantial impact
made known by an adjacent property owner.

No Antenna shall be located within twenty (20) feet of any door, balcony or window.
No antenna shall be placed at a location directly in front of or within 20 feet of any
window.

An installation shall not interfere with city operations, or the operations of
preexisting third-party installations in the public right-of-way. The city will
reasonably cooperate with the applicant and/or permit holder to permit activities and
modifications that may effectively avoid or correct the interference.

The city engineer shall have the discretion to impose conditions upon and amend the
permit to address concerns and conflicts voiced by adjacent property owners. As part

9.



of the permit application process, the applicant shall provide prior notice to all
adjacent property owners concerning any equipment to be placed in the public
right-of-way, and provide adequate proof of notice and responses to the city engineer
in advance of permit issuance.

7. - Wireless Communications Facilities Upon Existing Structures.

In addition to the general conditions described in Section -06, any wireless

communication facility for which a permit is requested under this article shall meet the following
requirements, in addition to applicable specifications within any current Guidelines:

(1) The wireless communication facility shall not increase the total height of the wireless
support structure over any public utility poles in the area, unless an alternative height is
approved by the city engineer, taking into consideration the type and structure of the existing
facility and the proposed location.

(2) The wireless communication facility shall not block light emanating from a utility structure
and shall not otherwise interfere with the original purpose of an existing structure.

3) All new or replacement street lights shall be placed at the same height as adjacent street
lights.

4) The acquisition of electrical power shall be the sole responsibility of the applicant.

(5) All installed facilities and equipment shall comply with requirements of both the pole
manufacturer and manufacturer of any breakaway device utilized thereon.

8. - Attachments to City-Owned Structures.
In addition to the requirements set forth in Section -06 and applicable provisions in

Section -07, the following conditions will apply to a wireless communication facility attached

to a city-owned structure:

(1

)

3)

4

The management of attachments to city-owned structures is undertaken by the city in its
proprietary capacity as the owner of such structures. The grant of attachment rights does not
waive any zoning or other public right-of-way management requirements that may also

apply.

The city engineer shall require an applicant for a wireless communication facility attachment
to a city-owned structure to execute a separate attachment or license agreement with the city
addressing such attachment.

The city may require payment of an attachment fee or other compensation, which may be in
addition to any application fee, permit fee, or right-of-way use fee.

In the event a city-owned wireless support structure is compromised or knocked down, the
city and an affected wireless communication facility permit holder will cooperate to reinstall
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(6)

(7

or replace the pole and restore the wireless communication facility.
At the request of the city, the permit holder shall host on-site training for city maintenance
staff. The training shall include occupational safety, personal protection, proximity limits,

emergency procedures and contact information.

No wireless facility or wireless support structure shall be placed upon any traffic control
device or traffic signal or any structure supporting a traffic control device or traffic signal.

Permit holder shall provide construction plans and structural analysis stamp by a professional
engineer authorized to practice in the State of North Dakota.

9. - Replacement of City-Owned Structures or Addition of City Owned Structures

by Stealth Facilities.

In addition to the general conditions described in Section -06 and applicable
provisions in Sections -07 and -08, the proposed replacement of an existing city-owned
structure or placement of a new stealth city owned structure shall be subject to the following
requirements:

(1)  No city owned structure shall be replaced or modified, including the addition of any stealth
facility or camouflaged wireless facility without approval of the city engineer.
(2) At a minimum, the applicant must demonstrate the following, to the satisfaction of the city

engineer:

(A)  That a proposed stealth facility is not able to be placed on existing infrastructure or
a replacement structure. The applicant shall provide a map of existing infrastructure
in the service area and describe why each such site is not feasible.

(B)  That the city-owned structure to be replaced is structurally unsuitable for the
proposed use, and that the proposed use cannot be modified or minimized to enable
use of an existing structure.

(C)  The city functions for which the original city-owned structure was used will be
preserved, improved or enhanced, as part of any replacement structure, at the
applicant's expense. Replacement of lighting, electrical power, network connectivity,
and any other functional purpose of, on or within the original structure shall be done
to the satisfaction of the city engineer.

(D)  Inorderto place a new city owned stealth facility, the applicant must establish to the
satisfaction of the city engineer that there are no existing or replacement structures
that would provide the necessary capabilities, that the new stealth facility serves a
public purpose other than wireless communication, and that placement of the facility
outside of the right-of-way on private property would be unduly burdensome.

(E)  In order to place a new wireless support structure, the applicant must first establish
that placement of the facility outside of the right-of-way on private property would
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3)

4

)

(6)

(7

®)

be unduly burdensome; that there are no existing or replacement structures that
would provide the necessary capabilities; and that a new stealth facility is not
feasible.

A replacement city-owned structure or a new city-owned stealth structure under this section
shall be dedicated to and owned by the city upon completion of construction to the
satisfaction of the city. The permit holder shall provide the city a Bill of Sale, free and clear
of all liens and encumbrances.

Acquisition, installation, maintenance and use of electrical power to serve a wireless
communication facility shall be the sole responsibility of the permit holder.

The permit holder shall provide stock poles to be used when damage occurs to existing city
owned structures to which an permit holder has installed with equipment. The permit holder
shall provide one stock pole of each type with an additional pole for every five installed.
One stock pole of each type shall be provided with an additional pole for every five installed
poles until four poles of each type have been provided. Required inventory must be
maintained by the permit holder. All poles placed in the inventory by the permit holder shall
become the property of the city.

Stealth facilities placed in the right-of-way shall be maintained by the applicant in
accordance with the terms of this article and as provided for in a separate agreement.

An applicant may be required to enter into such license and other agreements with the city
or third parties as the city may require to effect the replacement, consistent with this section.

When required in the sole discretion of the city engineer, applicant shall provide plans,
specifications and/or calculations stamped by a professional engineer authorized to practice
in the State of North Dakota.

10. - Equipment.

(1

Equipment other than ground-mounted equipment shall be mounted in one of the manners
described below, or as prescribed by the city engineer:

(A)  Equipment shall be mounted in a base shroud of approved design to be retrofitted to
an existing standard. The base shroud should be coated or painted an approved color
to match the existing pole.

(B)  Equipment shall be mounted directly to the pole a minimum of eight (8) feet above
the existing grade and be coated or painted with an approved color to match the
existing pole.

(C)  Equipment shall be mounted to the pole in an equipment box a minimum of eight (8)

feet above the existing grade. The equipment box shall be coated or painted an
approved color to match the existing pole.
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3)

(1

)

(D)  Equipment shall be attached to the wireless support structure using rigid steel
clamping mounts or stainless steel banding to the exterior of any metal pole.

(E)  All equipment shall be mounted to the base utilizing the existing bolt pattern. If no
base exists, any newly installed fixtures or bases shall utilize a bolt pattern as
approved by the City Engineer.

Ground-Mounted Equipment.

(A) A permit for a wireless communication facility that involves ground-mounted
equipment will be issued if the city engineer finds the following:

I. The ground mounted equipment will not disrupt traffic or pedestrian
circulation;

2. Space exists in the public right-of-way to accommodate the ground mounted
equipment;

3. The ground mounted equipment will not create a safety hazard,

4. The location of the ground mounted equipment minimizes impacts on
adjacent property;

5. In any historical area, that the ground mounted equipment does not

detrimentally affect the historical nature of the area, to the satisfaction of the
city engineer;

6. That no reasonable alternative exists that is more favorable to adjacent
property owners and to effective use and management of the public
right-of-way; and

7. The ground mounted equipment will not adversely impact the health, safety
or welfare of the community.

(B)  The city engineer may require, at his or her discretion, that equipment and utilities
be placed underground, and may prohibit the installation of ground mounted
equipment.

Any excavation required for installation of ground-mounted or underground equipment shall
be performed in accordance with article

11. - Modifications to Facilities.

Modifications to existing wireless communication facility installations that replace existing
equipment with like kind, number and size of the existing equipment and do not increase the
EMF output of the wireless communication facility are permitted as of right.

Except as provided in Section , and subject to applicable federal and state law,
any modification of a wireless communication facility or equipment shall require the prior
approval of the city engineer following submission of a detailed description of the
modification, which shall include modified plans, photographs and other information
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sufficient to enable the city engineer to evaluate the modification's impact on the public
right-of-way, and the proposed timeframe for completion of the work.

12. - Inspection and Reporting.

When directed by the city engineer, the permit holder for a wireless communication facility
must perform an inspection of the facility and submit a report to the city engineer on the condition
of the wireless communication facility, to include any identified concerns and corrective action
taken.

13. - Network Diagram Submission.

(1) Commencing on July 1, 2020, and on the first day of July of each subsequent year, each
permit holder with facilities in the city shall submit an updated diagram in a format
acceptable to the city engineer of all facilities owned or controlled by such permit holder and
located in the public right-of-way. Such diagrams shall show the number, size, and locations
of antennas, wireless communications facilities and equipment, vaults, pedestals, and conduit
and fiber optic cable serving such facilities.

(2) If a permit holder's facility diagram has not changed from the diagram submitted in a
previous year, in lieu of submitting a new diagram, a permit holder may, at its election,
provide a statement to the city certifying that the previous year's map has not changed. The
certification shall also include the date that the previous map was submitted to the city.

3) To ensure the security of installations, network diagram submissions shall be considered
proprietary information, and shall be deemed confidential and not subject to public disclosure
except to the extent required by applicable law, except that applicants requesting a permit
under this article may request, and the city engineer may share, portions of submitted
diagrams affecting their proposed installations.

14. - Maintenance.

A permit holder shall maintain all facilities installed in the public right-of-way in a condition
that maintains the safety, integrity, and aesthetics of the public right-of-way. Cabinets, facilities, and
other equipment shall not appear to be unkempt. Maintenance concerns or conditions not in
compliance with this article that are discovered by or made known to the city will be reported to the
permit holder, which shall then have 30 days to correct the identified issue. If the issue is not
corrected within such period, the city reserves the right to take any action it deems necessary,
including revocation of the permit. In the case of an emergency involving an imminent threat to life
or property, the city may take any corrective action that it deems reasonable at the permit holder's
expense. Maintenance and replacement of wireless communication facilities shall be performed by
the permit holder or an approved contractor at permit holder's sole cost.

15. - Revocation.
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3)

4

Revocation proceedings may be initiated by the city engineer.

The city engineer may revoke or modify the permit upon making any of the following

findings:

(A)  The permit holder obtained the approval by means of fraud or misrepresentation of
a material fact.

(B)  The permit holder substantially expanded or altered the use or structure of a wireless
communication facility or wireless support structure beyond what is set forth in the
permit.

(C)  The permit holder has failed to comply with any material condition of a permit
issued.

(D)  The permit holder has failed to comply with the requirements of any agreement for
the placement of wireless facilities in public right-of-way or with any municipal
ordinance, resolution, rule or regulation relating to the placement of wireless facilities
in the public right-of-way.

(E) A substantive change of law has occurred affecting the permit holder's authority to
occupy or use the public right-of-way, or the city's ability to regulate such occupation
or use.

(F) The facility interferes with a city project.

(G)  The facility interferes with vehicular or pedestrian use of the public right-of-way.

(H)  The permit holder has failed to make a safe and timely restoration of the public
right-of-way.

D The facility has not been employed for its intended use within eighteen (18) months
of the date of permit issuance.

J) After initial activation, the facility has not been employed for its intended use for any
six (6) month period.

(K)  Revocation is necessary to protect the health, safety and welfare of the inhabitants of

the city.

A written determination of revocation shall be sent via certified mail to the permit holder
within ten (10) days of such determination.

A permit holder whose permit has been revoked may have the revocation reviewed, upon
written appeal as follows:
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(A)  Within 14 days of the revocation, a written appeal shall be filed with the city
engineer. The appeal must contain a statement of any reasons why the permit holder
believes that the revocation should be reviewed. The city engineer shall render a
decision within 21 day of receipt.

(B)  If the city engineer denies the appeal, the permit holder may file a written notice of
appeal with the city engineer to be presented to the City Council within 21 days of
notification of the appeal denial. In addition to containing a statement of any
significant factors or hardships as well as alternatives explored, the appeal must
contain a response to the findings of the city engineer that resulted in the denial.

Any costs incurred as a result of revocation of a permit under this section shall be the
responsibility of the permit holder.

16. - Reservation of Authority.

The city at all times reserves the right to take any action it deems necessary, in its sole

discretion, to repair, maintain, alter, or improve any wireless support structure, wireless
communication facility, or site, as may be necessary and in keeping with the health, welfare and
safety of the public. Such actions may temporarily interfere with the operation of a wireless
communication facility. The city will give the applicant thirty (30) days written notification of such
planned, non-emergency actions. In the event of an emergency the city shall give the owner notice
within twenty-four (24) hours of such action.

(1

)

3)

4

17. - Duty to Remove and Relocate Facilities.

The city engineer may order a permit holder to remove and relocate its wireless
communication facilities, including all related equipment, at the permit holder's expense, if
the wireless communication facilities interfere with the use of the public right-of-way or city
facilities or services or otherwise adversely impacts the public health, safety and well-being.
Such relocation shall be at no cost to the City.

Following revocation of a permit, a wireless communication facility shall be removed by the
permit holder within ninety (90) days of such city order. The permit holder must attain all
required permits to effect the removal.

If the wireless communication facilities and all equipment are not removed voluntarily
pursuant to notice, the city may remove such facilities at that permit holder's expense without
further notice.

Ifthe city removes facilities and the owner does not claim the property within sixty (60) days
of its removal, the city may take whatever steps are available under the law to declare the
property abandoned or surplus, and may sell it with the proceeds of such sale going to the
city as permitted by law.
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(5) When a permit holder removes its facilities from the public right-of-way, the permit holder
shall at its own expense and in the manner prescribed by the city, replace and restore such
public right-of-way in accordance with repair standards adopted by the city engineer.

18. - Deemed Granted.
In the event that an application for permit under this article is deemed granted by rule of law,
all conditions and design parameters under this article are applicable and required for the installation.

19. - Wireless Facility Guidelines.

(1) Due to rapidly changing technology and regulatory requirements, the City Council may
authorize the city engineer to issue Wireless Facility Guidelines ("Guidelines") by
Resolution, following a public hearing to serve as further regulatory guidance and
clarification, consistent with this article and applicable law. The Guidelines may be amended
by Resolution adopted by the Grand Forks City Council following a public hearing. All
permit holders shall comply with such Guidelines for any new facility installations subject
to this article.

(2) The Grand Forks City Council is hereby authorized to adopt, by resolution, such rules and
regulations as may be necessary or convenient for the protection of public health, safety and
welfare relating to telecommunication or wireless facilities in the public right-of-way.

20. - Compliance with Applicable Law and Regulations.

This article is not intended to be the exclusive means of regulating installation of facilities
in the public right-of-way and nothing herein is intended to waive any other applicable city
requirements, including but not limited to building permit requirements, storm water runoff
requirement, business license requirements and undergrounding regulations. The applicant or permit
holder must obtain all permits, licenses, and similar authorizations that are required by other
governmental entities for the installation of its facilities. The permit holder must also be and remain
in compliance with all applicable statutes, ordinances, rules, regulations, orders, and decisions issued
by any Federal, state or local governmental body or agency, including without limitation those issued
by the North Dakota Public Service Commission and the Federal Communications Commission. The
facility and its operation will comply with all applicable laws, including all federal EMF and RF
emissions standards. A permit holder shall comply with all applicable public safety requirements
described in Federal, state or local law, shall not interfere with public safety communications and
shall meet the requirements of Section

21. - Exemption Procedures.
(1) An applicant may apply to the city engineer for an exemption from any of the requirements

of this article on the grounds that such requirement (a) is not feasible or (b) constitutes an
undue hardship.
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(A)  An application shall include information necessary for the city to make its decision,
including but not limited to reports or studies showing the factual support for the
claimed exemption. The city engineer may require the applicant to provide additional
information to permit the city engineer to determine facts regarding the exemption
application.

(B)  Following a review of the application, the city engineer may approve the exemption,
in whole or in part, with or without conditions, provided all of the following findings
of fact are made:

1. The subject requirement is not feasible or constitutes an undue hardship;

2 The facility will serve a community benefit;

3. The requirements of this article are met, except for the requirement sought to
be waived; and

4. The proposed facility can be mitigated so that its impacts do not result in a

material change to the character or the location and relate harmoniously with
the surrounding neighborhood.

(C)  The city engineer's decision shall be effective immediately, is final, and shall not be
appealable.

22. - Insurance.

An applicant and permit holder shall maintain commercial general liability insurance with

limits not less than $2,000,000.00 per injury or death to one or more persons in any one occurrence
and $2,000,000.00 for damage or destruction of property in any one occurrence. The commercial
general liability insurance policy shall name the City, its elected officials, officers, agents, and
employees as additional insureds.

(1

)

23. - Indemnification and Liability.

By the acceptance of a permit for a wireless communication facility in the public
right-of-way, permit holder assumes all liability for injuries to persons, damage to property
or loss of service claims by parties other than the applicant, registrant or permit holder or the
city, to the extent caused by the applicant or permit holder, and for claims or penalties of any
sort resulting from the installation, presence, maintenance or operation of equipment or
facilities by registrants or permit holders or activities of registrants or permit holders to the
extent caused by the registrant or permit holder.

By the acceptance of a permit, permitee, applicant or permit holder, to the extent caused by
applicant, permitee or permit holder, shall indemnify, keep and hold the city, its officials,
employees and agents, free and harmless from any and all costs, liabilities and claims for
damages of any kind arising out of the construction, presence, installation, maintenance,
repair or operation of its equipment and facilities, or out of any activity undertaken in or near
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)

3)
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a right-of-way, whether or not any act or omission complained of is authorized, allowed or
prohibited by a right-of-way permit. The foregoing does not indemnify the city for its own
negligence except for claims arising out of or alleging the city's negligence in issuing the
permit or in failing to properly or adequately inspect or enforce compliance with a term,
condition or purpose of a permit. This section is not, as to third parties, a waiver of any
defense or immunity otherwise available to the registrant, permit holder or the city and the
registrant or permit holder, in defending any action on behalf of the city, shall be entitled to
assert in any action every defense or immunity that the city could assert on its own behalf.

If the registrant or permit holder is required to indemnify and defend, it shall thereafter have
control of the litigation, but the registrant or permit holder may not settle the litigation
without the consent of the city. Such consent will not be unreasonably withheld.

24. - Penalty.

Any Person who willfully violates this ordinance is guilty of an infraction. Every Person
violating an ordinance which is punishable as an infraction shall be punished by a fine not
to exceed $1,000.

Each period of ten (10) days that a Person violated the provisions of this article after notice
shall constitute a separate offense.

The application of the above penalty provisions shall not be held to prevent the enforcement
of this Ordinance or any agreement nor the forced removal and abatement of prohibited
conditions or other abatement activities to protect the public health, safety and well-being.

The permit of any Person violating any of the provisions of this article may be revoked, as
provided in this article.

SECTION II. EFFECTIVE DATE

This ordinance shall be in full force and effect on and after the day of ,2020.

Michael R. Brown, Mayor

ATTEST:

Maureen Storstad, Director
Finance & Administrative Services

-19-



Introduction and first reading:
Public Hearing:

Second Reading and Final Passage:
Approved:

Published:

20-





