COMMUNITY BASED USE AGREEMENT

FOR

UND ATHLETIC FACILITIES

This Community Based Use Agreement (the “Agreement”) is made this ___ day of

, 2024 by and between the CITY OF GRAND FORKS, a political subdivision of
the State of North Dakota, whose mailing address is 255 North 4th Street, Grand Forks, ND
58201 (referred to herein as the “City”), the UNIVERSITY OF NORTH DAKOTA, an
institution of higher education and an instrumentality of the State of North Dakota, having its
principal place of business in Grand Forks, North Dakota 58202 (referred to herein as “UND”);
the GRAND FORKS PUBLIC SCHOOL DISTRICT NO. 1, a political subdivision of the
State of North Dakota, whose address is 2400 47" Avenue South, Grand Forks, North Dakota
58201 (referred to herein as the “School District”); and the PARK DISTRICT OF THE CITY
OF GRAND FORKS, a political subdivision of the State of North Dakota, whose mailing
address is P.O. Box 12429, Grand Forks, North Dakota 58208 (referred to herein as the “Park
District”). The City, UND, the School District and the Park District shall be collectively referred
to herein as the “Parties” and individually may be referred to herein as a “Party.”

RECITALS

1. UND owns, operates, manages, regulates and maintains the following athletic
facilities (collectively referred to as the “UND Athletic Facilities”):

(A)  Frederick “Fritz” D. Pollard Jr. Athletic Center (herein referred to as the
“Pollard Athletic Complex”);

(B)  Memorial Stadium Track and Turf Facility (herein referred to as the
“Memorial Stadium Track and Turf Facility”); and

(C)  Albrecht Field — Softball Complex (herein referred to as the “Albrecht
Softball Field”)

2. UND allows outside parties to use its UND Athletic Facilities for a fee, and the
Parties desire to formalize their understanding of the priority for scheduling and use of the
facilities.

3. More specifically, UND has made the UND Athletic Facilities available to the
City, School District, and Park District for use at a cost and the Parties agree to continue this use
and desire to memorialize the existing practices for scheduling purposes moving forward.

4. The City, UND, the School District and the Park District executed that certain
Certification Regarding Negotiations for Community Based Use Agreement where they
affirmatively stated and agreed to the following with respect to a community-based agreement
for the use of the UND Athletic Facilities:
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[Each party does] hereby certify that Good Faith negotiations have commenced
and there is an agreement to continue with such Good Faith negotiations until a
final agreement is reached by and among UND, the City, the Grand Forks Public
School System, and the [Park District of the City of Grand Forks] on a
community based use agreement for the Softball Field, Pollard Athletic Complex
and Memorial [Stadium Track].

5. The Parties have continued on with and have completed their Good Faith
negotiations and desire to memorialize their agreement and understanding of the community-
based use of the UND Athletic Facilities.

NOW THEREFORE FOR A VALUABLE CONSIDERATION, THE RECEIPT
AND SUFFICIENCY OF WHICH ARE ACKNOWLEDGED, UND, the City, the School
District, and the Park District agree as follows:

1. UND Athletic Facilities User Priority. The Parties acknowledge the UND
Athletic Facilities exist for the benefit of UND. Although, UND reserves the right to modify this
list at any time, the priority for use of the UND Athletic Facilities is generally understood and
agreed to be as follows:

1.1  UND Athletic Department sponsored student-athlete games (exhibition,
regular season, post-season, and tournaments) conducted pursuant to the governing association
that UND is a member and which oversees and sets policies and procedures for such athletic
competitions (currently such association is the National Collegiate Athletic Association).

1.2 UND Athletic Department sponsored student-athlete practices, camps and
workshops conducted pursuant to the governing association that UND is a member and which
oversees and sets policies and procedures for such athletic practices (currently such association is
the National Collegiate Athletic Association).

1.3 UND Athletic Department sponsored events, camps, other than student-
athlete games described in Section 1.1.

1.4 UND academic classes.

1.5  UND sponsored events, other than those described in Sections 1.1, 1.2, 1.3
and 1.4.

1.6 School District sponsored and conducted student-athlete games (exhibition
games, regular season games, post-season games, and tournaments), practices or events,
provided, however, that for varsity or junior varsity games, practices or events, that the same are
conducted pursuant to the governing association that the School District is a member and which
oversees and sets policies and procedures for such athletic competitions and practices (currently
such association is the North Dakota High School Activities Association).
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1.7  Park District sponsored and conducted games (exhibition games, regular
season games, post-season games, and tournaments), practices or events.

1.8  Games, practices or events sponsored and conducted by organizations or
groups within the City that foster, promote and engage in amateur athletic games and practices
that are either (a) organized as a North Dakota non-profit corporation or (b) are recognized by
the City, in consultation with School District or Park District, as an organization or group that is
not organized for profit and that fosters, promotes and engages in amateur athletic games,
practices or events. The organizations and groups described in this Section 1.8 shall be referred
to as the “Civic Athletic Organizations.”

1.9  Other group, organization or individual not described in Sections 1.1
through 1.8, inclusive.

2. Annual Meeting.

2.1  The Parties agree to schedule a meeting on or before August 15" of each
calendar year, representatives of UND, the City, the School District, Park District and Civic
Athletic Organizations with the intention of allowing for an opportunity for the Parties to come
together to work in good faith to discuss the needs of the ongoing usage of the UND Athletic
Facilities by the Parties and to outline a tentative schedule of use for the upcoming calendar year.
The Parties acknowledge an annual meeting may be deemed unnecessary for any given year.
Should the Parties mutually agree, the annual meeting may be waived.

2.2  The Parties acknowledge and agree establishing a schedule for the use of
the UND Athletic Facilities will require flexibility and is an ongoing effort, accordingly, nothing
by this Agreement or the establishment of a schedule for a particular calendar year creates a
fixed or permanent schedule. Each tentatively scheduled date shall be considered a “hold” for
each date for the indicated user upon the scheduling Party’s execution of a facility use agreement
with UND. Should the Parties find any agreed upon hold date is needed for use by a higher
priority user, the Parties will work together in good faith to find an alternative date or facility for
the event. This may require the event be moved to another UND Athletic Facility or other facility
not located on UND’s campus. Prior to the annual meeting, UND agrees to discuss any use
requests for UND Athletic Facilities with the City, School District and Park District prior to
executing a facility use agreement with a lower priority user. After the annual meeting there is no
requirement to check dates with any party outside UND. For clarity, nothing within this
Agreement creates an obligation of UND to terminate a facility use agreement with a lower
priority user to accommodate a higher priority user’s requested use.

2.3 The Parties acknowledge and agree that each use of the UND Athletic
Facilities is subject to the execution of a rental agreement by the applicable Parties. Pursuant to
the terms of each rental agreement, each scheduled use is subject to modification and change
because of weather or other circumstance, unanticipated when the use was scheduled, that results
in a conflict in the use of the applicable UND Athletic Facility by a user having a higher priority
under Section 1, (such as a change in UND Athletic Department sponsored student-athlete game,
practice not previously anticipated or scheduled, or a change in a School District, Park District or
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other Civic Athletic Organization game, practice or other event). In the event such a conflict
occurs, the Parties agree to meet as soon as reasonably possible before the scheduled School
District, the Park District or Civic Athletic Organization game, practice or event, and work in
good faith to establish a new date and/or time, if desired, to conduct such School District, Park
District or Civic Athletic Organization game, practice or event. The terms of the applicable
facility use agreement for the disrupted use shall govern the termination or postponement of the
game, practice or event.

2.4 During the annual meeting, if any, UND, the City, the School District, the
Park District and Civic Athletic Organizations shall, in good faith, work together to discuss terms
and conditions for the use of each of the UND Athletic Facilities by the School District, the Park
District and Civic Athletic Organizations, including without limit the following:

2.4.1 Rental fees, if any, payable by the City, School District, the Park
District and Civic Athletic Organizations.

2.4.2  Use of locker rooms and scoreboards for the City School District,
the Park District and Civic Athletic Organizations games, practices or other events.

2.4.3 Responsibility for loss or damage to the UND Athletic Facilities,
beyond normal wear and tear, which may occur during a game, practice or event sponsored or
conducted by School District, the Park District or Civic Athletic Organizations.

2.4.4 Entry fees, ticket sales, sales of concessions and/or sales of
souvenirs by any of the Parties, and/or providing or consumption of food and beverages during
School District, the Park District or Civic Athletic Organizations sponsored and conducted
games, practices or events. The Parties recognize and agree no tobacco or alcoholic beverages
may be sold, provided or consumed within any of the UND Athletic Facilities.

2.4.5 Temporary signage, if any, by the School District, Park District or
Civic Athletic Organization relating to their respective game, practice or other event.

2.4.6  Security and crowd control during any School District, Park
District or Civic Athletic Organization relating to their respective game, practice or other event.

2.4.7 Assignment and assumption of liability and the providing of
liability insurance during School District, the Park District or Civic Athletic Organizations
sponsored and conducted games, practices or events.

2.4.8 Procedures for scheduling and cancellations of games, practices or
events sponsored and conducted by the School District, the Park District or a Civic Athletic
Organization.

2.4.9 Parking and access, including the exchange of keys if necessary,

for games, practices, tournaments, or events sponsored by or conducted by the School District,
the Park District, or a Civic Athletic Organization.
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2.4.10 Janitorial, cleaning services, or other costs and responsibilities
related to clean-up after a game, practice or event sponsored and conducted by the School
District, the Park District or a Civic Athletic Organization.

2.4.11 Each Parties’ responsibilities regarding security of equipment and
personal property.

2.4.12 The Parties acknowledge and agree the matters described in this
Section 2.4 is not an exhaustive or exclusive list of the terms and conditions for the use of the
UND Athletic Facilities, and other matters reasonably related to conducting a game, practice or
event by the School District, the Park District or a Civic Athletic Organization all of which will
be addressed in the facility use agreement executed by UND and the scheduling Party prior to
each requested use.

3. Term of Agreement & Termination.

3.1  Term. This Agreement shall commence on the __ day of ,
2024 and continue for twenty years or until terminated (Term). The Parties acknowledge the
Term of this Agreement in intended to reflect the twenty year repayment term of that certain
Promissory Note, dated April 26, 2024, in the original principal amount of $2,000,000.00 from
the UND Alumni Association and Foundation, as the Borrower, and the Grand Forks Growth
Fund, a Jobs Development Authority, as the Lender (the “Softball Field Loan”), the funds of
which were used to construct the Albrecht Softball Field. In the event the obligations of Softball
Field Loan are fully satisfied prior to the twenty year anticipated repayment timeline, UND shall
have the option to terminate this Agreement and initiate negotiations with the Parties in good
faith to establish a new agreement covering the availability and use of the UND Athletic
Facilities.

3.2  Termination. This Agreement may be terminated by any Party upon one
years’ written notice to the other Parties, provided, however, prior to such termination notice
being sent, the Party seeking a termination shall first provide written notice to the other Parties
describing the reasons it will seek a termination of the Agreement and the Parties shall work in
good faith to address, negotiate and resolve such matters so as to avoid termination. A Party may
not cause a termination of this Agreement while any obligation due and owing under the Softball
Field Loan is outstanding. The City, Park District, or School District may withdraw from the
Agreement by providing thirty days’ notice, the remaining Parties may continue with the
Agreement upon execution of an Agreement amendment pursuant to Section 4.3 below. Any
scheduled use of the UND Athletic Facilities for which a facility use agreement is executed prior
to the date of termination shall proceed as scheduled or be terminated in accordance with the
terms of the facility use agreement for the scheduled use. Unless terminated earlier, at least one
year before the scheduled expiration of the 20 year period of this Agreement, the Parties agree to
work in good faith to negotiate and agree upon terms and conditions to renew this Agreement.

4. Miscellaneous Terms.
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4.1  Assignment. No Party shall assign, transfer, or otherwise encumber their
rights, titles or duties this Agreement without the express written approval of the other Party.

4.2  Severability. Ifany of the provisions contained herein shall for any
reason be held to be invalid, illegal, or unenforceable, such invalidity, illegality, or
unenforceability shall not affect any other provisions contained herein.

4.3  Amendments. Neither the Agreement nor any term or provision hereof
may be changed, waived, discharged, or terminated, except by a written instrument signed by all
of the Parties hereto.

4.4  Authority. The Parties to this Agreement acknowledge, warrant and
represent that each has the full right, authority and power to enter into this Agreement. The
Parties to this Agreement further acknowledge, warrant and represent that the execution by the
individuals noted below for such Party, and the delivery and performance by the Parties of this
Agreement has been and/or shall be duly authorized by all necessary action of the Parties and no
other action on the part of the respective Parties is required in connection therewith and that this
Agreement and each agreement, document and instrument executed and delivered pursuant to
this Agreement constitutes, or when executed and delivered will constitute, valid and binding
obligations of the respective Parties enforceable in accordance with their terms.

45  Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be considered an original.

4.6  No Third Party Beneficiary. This Agreement is intended for the sole
and exclusive benefit of the Parties and their respective successors and permitted assigns. No
other person or entity, including the Civic Athletic Organizations, shall have any right to rely on
this Agreement or to claim or derive any benefit therefrom absent the expressed written consent
of the Party to be charged with such reliance or benefit.

4.7  Cooperation. The Parties hereto recognize that, in the performance of
this Agreement, the greatest benefit will be derived by promoting the interests of all Parties, and
each of the Parties, therefore, does enter into this Agreement with the intention of loyally
cooperating with the other Parties in carrying out the terms of this Agreement, and each Party
agrees to interpret its own provisions, insofar as it may legally do so, in such manner as will best
promote the interests of all of the Parties and will render the highest service to the public
concerned.

4.8 Notices. Any notice required or desired to be served by a Party upon the

other may be served by depositing such notice in certified United States mail, return receipt
requested, in a sealed envelope, postage prepaid, and addressed as follows:

(@) To the City:

City of Grand Forks
c/o City Administrator
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255 North 4th Street
Grand Forks, ND 58201

(b) ToUND:
Athletic Director
2625 2" Avenue N, Stop 9013
Grand Forks, ND 58203

(c) To the School District:

Activities Director
2400 47™ Avenue S
Grand Forks, ND 58201

(d)  To the Park District:

Executive Director
P.O. Box 12429
Grand Forks, ND 58208

The provisions of this section do not supersede any statutes or rules of court regarding notice of
claims or service of process. In the event of a conflict between this section and any statutes or
rules of court, the statutes or rules of court govern.

4.9  Time of the essence. Time is of the essence for all matters and
obligations under this Agreement and all documents and agreements referenced herein.

4.10 Emergency Use The Parties acknowledge and understand this Agreement
does not relate to, limit or restrict the use of UND facilities, including the UND Athletic
Facilities, by the City or other governmental entities, during times of emergencies, including
public health emergencies (epidemics, pandemics, national or regional public health
emergencies), natural disasters, war, terrorist threats or acts, riots, or other civil unrest. In the
event of such an emergency, the use by the City or other governmental entities of UND facilities
would be by separate agreement between the City or other governmental entity and UND.

4.11 Performance of Additional Acts. The Parties agree to perform such acts
and to prepare, execute, file or record any documents, instruments, or stipulations requested by
each other to perform the covenants, to satisfy the conditions herein contained, or to give full
force and effect to this Agreement.
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IN WITNESS WHEREOF, UND, the City, the Grand Forks Public School District No.
1 and the Park District of the City of Grand Forks have executed this Agreement the day

of , 2024.

UNIVERSITY OF NORTH DAKOTA

By:  Dr. Andrew Armacost
Its:  President
Dated:

CITY OF GRAND FORKS

By:  Bill Chaves
Its: Athletic Director
Dated:

By:  Brandon Bochenski
Its: Mayor
Dated:

Attest:

GRAND FORKS PUBLIC SCHOOL
DISTRICT NO.1

By:  Dave Berger
Its: School Board President
Dated:

Maureen Storstad
Its:  City Auditor
Dated:

PARK DISTRICT OF THE CITY OF
GRAND FORKS

By:  Brandon Baumbach
Its: Business Manager
Dated:

By:  Tim Skarperud
Its: Board of Park Commissioners President
Dated:

By:  George Hellyer
Its: Executive Director
Dated:
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